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NOTES
ARREST AND CREDIT RECORDS: CAN THE RIGHT
OF PRIVACY SURVIVE?*
The new technology has made it literally impossible for a man to
start again in our society. It has removed the quality of mercy from
our institutions by making it impossible to forget, to forgive, to understand, to tolerate.'
-Senator Sam J. Ervin, Jr.,
Chairman, Senate SubcomLmittee on Constitutional
Rights
In our increasingly mobile and credit-oriented society, traditional notions
of privacy are undergoing radical revision and curtailment. From birth,
Americans are classified, categorized, and identified by records and files.
While much of this is a necessary adjunct to the life style of our society,
without which the country's economy could not function properly, it has
nonetheless created problems for the individual.2
As the commercial needs and demands of the public have increased so has
the practice of collecting, storing, and disseminating a myriad of diverse
information about us. 3 The current obsession with accumulating facts is
4
nurtured and expanded by the evergrowing capabilities of the computer.
This note will explore problems created by these information files, alternatives available to persons adversely affected by them, and the present conditions and future trends in both areas. In addition, a statutory reform will
be suggested to correct some of the existing ills.
In theory, the functions performed by electronic files have made many
luxuries available to the individual, 5 while simultaneously providing greater
protection and security in which to enjoy them. 6 The practical result, however, has often been less laudable. Enhanced by the use of the computer, the
accumulation and retention of various types of files and records comprise the
essence of the problem.
OEDrrOR's NoTE: This note received the Gertrude Brick Law Review Apprentice Prize
for the best student note submitted in the winter 1972 quarter.
1. 116 CONG. REc. 14,937 (daily ed. Sept. 8, 1970) (remarks of Sen. Sam. J. Ervin, Jr.).
2. See text accompanying notes 20-23 infra.
3. V. PAcKARD, TnE NAKED Socmxr 183-207 (1964).
4. NEWSWEEK, July 27, 1970, at 16. Moreover, the trend is increasing at a rapid rate.
NASA has awarded Honeywell, Inc. a contract to develop a lasar storage technique that
will allow one 4,500 foot magnetic tape to record and instantaneously feed back the
equivalent of 12 pages of information on every person in the United States.
5. The computer enables creditors to rapidly check credit references of a potential purchaser and thus facilitates credit purchases of items that otherwise might not be available
to the average consumer.
6. Electronic files are used extensively by many state law enforceiient agencies, including
Florida's. Sarasota (Fla.) Herald Tribune, Nov. 9, 1971, §A at 8, col. 3.
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Recent publicity- and congressional action 8 have focused much attention
on the largest fact-gathering and dissemination network in the country-the
private credit reporting agencies. This industry necessarily invades the private
lives of millions of Americans in order to insure its survival and growth.
Government also engages in such activity, but is subjected to much less
scrutiny. Perhaps the most serious problem involving the government is
the role that law enforcement agencies play as repositories of police records.
Since filing, access, purging, and general control are matters within the discretion of each agency, these files are virtually unregulated.
The records controlled by credit reporting agencies and law enforcement
bureaus have a significant impact on the life of most citizens seeking employment, credit, education, licenses, or other necessities of modern life. Consequently, the various aspects of this subject warrant closer examination and
discussion.
THE CREDIT REPORTING AGENCY

The Agency's Scope of Operation
Even in our technological society it is difficult for the average person
to comprehend the breadth and complexity of the credit reporting industry.
If an individual has applied for substantial credit, a dossier of information
concerning him is on file somewhere. For example, the Associated Credit
Bureaus of America, Inc. has a membership of 2,200 local bureaus.9 Because
each local bureau can readily obtain information from any other member, 10
this organization effectively keeps files on 110 million Americans" and ex2
changes over 7 million reports per year.'
Individual non-affiliated agencies also have extensive operations. The
Retail Credit Company, primarily concerned with investigation of individuals
applying for insurance or employment, furnishes 35 million reports a year
to its 40,000 customers.' 3 Its files on 45 million Americans contain information on their "drinking, marital discords, adulterous behavior, general reputation, habits and morals.''1 4 A typical investigation by one of its agents
consumes only thirty minutes, 15 the agent being required to complete sixteen
reports daily. 16 Thus, the need for regulation becomes obvious when an
investigation of such potential import is given this cursory treatment.
Although other credit agencies devote more time to each investigation,
the increased effort is rarely aimed at substantiating or clarifying adverse
7. See NEWSWEEK, July 27, 1970, at 16; Sarasota (Fla.) Herald Tribune Dec. 5, 1971,
§E at 1, col. 3; Wall Street J., Feb. 5, 1968, at 1, col. 6.
8. Pub. L. No. 91-508, tit. VI, §601 (Oct. 26, 1970) [hereinafter cited as ACr].
9. 114 CONG. REc. 24,903 (daily ed. Aug. 2, 1968) (remarks of Sen. William Proxmire).
10. Each member has reciprocity agreements with other bureaus, which are usually
connected by computer systems. M. BRENTON, THE PRIVACY INVADERS 28 (1964).
11. 114 CONG. REc. 24,903 (daily ed. Aug. 2, 1968) (remarks of Sen. Proxmire).
12.

Wall Street J., Feb. 5, 1968, at 16, col. 3.

13.
14.

115 CONG. REc. 2410 (1969).
Id.
V. PACKARD, supra note 3, at 53.

15.
16.

NEwswEEK, July 27, 1970, at 16.
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information. Rather, the purpose seems to be concerned with gathering -a
greater quantity of data. Fidelifacts, an investigative network employing
ex-agents of the Federal Bureau of Investigation, boasts that its New York
branch uncovers "adverse information in twenty-nine per cent of its investigations of prospective employees."' 17 Moreover, some firms insist that in order
to "maintain balance," investigators must produce "derogatory information"
in at least ten per cent of the reports.' s Such a firm is Hooper-Holmes Bureau,
which maintains files on 9 million persons, primarily for the benefit of insurance companies. This nationwide organization specializes in derogatory
9
facts on "deadbeats."'
Perhaps the primary evil fostered by this quest for damaging personal
facts is the manner in which the items are obtained. One agency president
has stated that many firms believe it essential to enter the subject's house to
assess his home life.-° Information not available to the agency from public
records is often obtained by questioning neighbors and acquaintances of the
individual. The possibility for harmful errors is greatest when such sources
are utilized. Since the investigator rarely has time to document the reports
of neighbors, their opinions are likely to appear on an individual's record
as fact. In addition, some credit agencies adopt the position that when
concrete evidence is unavailable, innuendos will suffice to complete the
report.21 In essence, these firms' investigators make value judgments, rather
than merely reporting the complete facts and leaving the analyses to the
recipient of the report.
Defects in the Credit Report
The major problem generated by the increasing expansion and pro.
liferation of the credit reporting industry is the relatively large number of
inaccuracies in the reports. These may take several forms: (1) confusion of
the subject of the report with another person, (2) biased information, (3)
gossip and hearsay, or (4) incomplete and misleading information.
Each year millions of Americans marry, divorce, or change names, jobs
and residences. It is therefore natural to expect some confusion and error,
but a simple case of mistaken identity by the credit rating bureau may
cause severe problems for the unsuspecting consumer. For example, a New
York state legislator who was summarily denied a mortgage loan learned,
after repeated inquiries, that a credit agency had labeled him a bad risk
because of a default judgment entered against him. Further investigation
revealed that the judgment had been against a man with a similar name
but the credit bureau had erroneously recorded the information in the legis-

17. V. PACKARD, supra note 3, at 50.
18. Id. at 52.
19. 115 CONG. REc. 2410 (1969).
20. V. PAcKARD, supra note 3, at 53.
21. WaUl Street J., Feb. 5, 1968, at 16, col. 3.
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lator's file.22 It is impossible to determine how many others are similar
23
victims but lack the ability to discover the error.
Biased information is perhaps the most common evil of the credit report.
The mere fact that a person is listed as a slow payer or is noted in a file
for non-payment does not necessarily mean he is an undesirable subject for
credit. The consumer may have had a legitimate dispute with a merchant
and refused to make further payments until the merchant had fulfilled the
terms of the contract. Non-payment may be the only realistic remedy available to the consumer short of expensive and lengthy litigation. Nevertheless,
the stigma of a bad credit risk attaches to him on the basis of a one-sided
description of the situation. The retailer who is already well protected, often
by the terms of his adhesion contract, is thus given another weapon against
the purchaser. He may now inform the consumer, with assurance and authority, that non-payment will require that the appropriate credit bureau be
notified of his "breach" of agreement.
Possibly the most damaging information in a subject's file is mere hearsay or gossip.2 4 The facts included generally relate to personal habits, drinking, morals, and family life. This data is obtained from neighbors and coworkers who, aside from being less than objective, may resort to the rankest
form of supposition to produce any worthwhile information. The credit
reporting agencies appear satisfied with the reliability of such evidence and
react strongly to anyone questioning its validity. 25 The fact that such unreliable information appears in the record at all is inexcusable; the offense
is further compounded by the unwarranted air of authority that is attributed
to such "facts" merely because they appear in the report. In any system of
data storage the inevitable result is that the collected facts will be the only
information available about the person being investigated. 26 Because of the
cost in time and money it is easier to accept as true that which the file discloses rather than research the record to corroborate the informational
27

sources.

Even accurate information often places an unfair burden on the consumer and is potentially as damaging as actual falsification. This involves
situations in which the initial entries are never brought up to date. Most
credit reporting agencies scan newspapers, court dockets and records, and
s
other official rolls for items concerning subjects of their investigations.2
Seldom, however, do agencies update their research. Consequently, the re-

22.

Symposium-

Computers, Data Banks and Individual Privacy, 53 MINN. L. REV. 211,

222 (1968).
23. A federal law now in effect would require the lender to disclose the source of
the unfavorable report, but it is doubtful that the average consumer would have knowledge
of the law requisite to its utilization. Aar §1681.
24. 115 CONG. REc. 2411 (1969).
25. Id.
26. Karst, "The Files": Legal Controls over the Accuracy and Accessibility of Stored
PersonalData, 31 LAW & CONTEMP. PROB. 342 (1966).
27. Id.
28. 115 CONG. REC. 2412 (1969).
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port is often incomplete. 9 Some bureaus even expressly disclaim any liability to the recipient of the file for "errors, omissions, inaccuracies, or other
defects in the litigation report." 30 The Credit Bureau of Greater New York,
for instance, annually inserts into its file 550,000 derogatory pieces of information concerning lawsuits. Because of the expense involved none of the
reports on these suits is followed through to conclusion. 31 Where disclaimer
clauses are utilized the pressure to accurately complete the report is further
reduced.
When a credit report contains any of these inaccuracies the potential for
harm exists even though the report is never officially released.3 2 This problem is attributed to the relative ease with which many gain access to the
files33 The authorized use of these agency records is governed only by the
subjective standard of "legitimate business need."3 4 It is difficult to imagine
a standard affording consumer less protection.
Some Traditional Remedies
Although consumers' traditional remedies have recently been preempted
by federal legislation, 35 these actions do provide a historical perspective for
this area of law. In addition, the general ineffectiveness of these remedies
enhances the value of the recent legislation.
Most actions against credit agencies have appeared in the form of libel
suits31 These usually failed, however, due to the majority view37 that reports by a credit bureau to a customer with a legitimate business interest
are conditionally privileged.38 In Florida the report must also be made in
confidence and without malice, pursuant to a specific request of a client.3 9

29. Id. Although a suit or prosecution may be initiated, it is often dropped, dismissed,

or reversed for various reasons. These results are rarely included in the person's file.
30. V. PACKARI, supra note 3, at 172.
31. Wall Street J., Feb. 5, 1968, at 1, col. 6.
32. Karst, supra note 26, at 36.
33. The F.B.I. and Internal Revenue Service each take over 25,000 reports a year
from the various agencies. NEWSWEEK, July 27, 1970, at 16. A professor at Columbia
University Law School, for example, requested information on a prospective research
assistant from one credit agency. The bureau readily supplied a complete report on the
girl although Columbia was neither a credit-grantor nor a member of the local agency. 115
CONG. Rrc. 2413 (1969).
34.

115 CONG. Rxc. 2413 (1969).

35. Aar §1681 (h) (e) (1970) precludes the use of some tort remedies against the credit
reporting agencies.
36.

115 CONG. REc. 2414 (1969).

37. See, e.g., Watwood v. Stone's Mercantile Agency, Inc., 194 F.2d 160 (D.C. Cir. 1952);

Riley v. Dun & Bradstreet, Inc., 172 F.2d 303 (6th Cir. 1949); Hooper-Holmes Bureau,
Inc. v. Bunn, 161 F.2d 102 (5th Cir. 1947); Pollasky v. Minchever, 81 Mich. 280, 46 N.W.
5 (1890).
38. H.E. Crawford Co. v. Dun and Bradstreet, Inc., 241 F.2d 387 (4th Cir. 1957). The
basis for the privilege is that a credit bureau is performing a necessary and useful business
function that benefits those having a legitimate business interest in the report. 115 CONG.
Rac. 2414 (1969).
39. Hooper-Holmes Bureau, Inc. v. Bunn, 161 F.2d 102 (5th Cir. 1947) (Florida case).
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This privilege, however, may be lost in some jurisdictions if an agency releases information to disinterested parties,40 or makes an allegedly true
statment when it lacks probable cause or reasonable grounds for believing
the truth of the assertion.41 The minority position, which evidences concern
for balancing the needs of business against the rights of the individual,
asserts that "[t]he company that goes into the business of selling news or
reports about others should assume the responsibility for its acts, and must
be sure that it is peddling the truth." 42
An action for invasion of privacy, based on every man's "right to be
let alone,"' 4 3 has more recently been employed to afford the consumer some
redress,- but has been unsuccessful when applied to credit reports. 45 Public
disclosure of private facts46 is the aspect of the tort most frequently relied

upon in these cases. The facts must be private in nature and unobtainable
from public records.4 7 They must also be disclosed to the public or at least
to a large group. 48 Florida recognizes the tort action for invasion of privacy 49
and requires public disclosure except in cases of physical intrusion.50 In
most cases involving credit reports, however, the requisite degree of disclosure does not occur.
Much of the information contained in a consumer's dossier is gleaned
from various public records. 5' In Patterson v. Tribune Co.5 2 a Florida court
expressly adopted the rule that unauthorized use of certain official records
creates a right of action in the person about whom the record is concerned.
The defendant in Patterson published a report containing information from
40. Watwood v. Stone's Mercantile Agency, 194 F.2d 160 (D.C. Cir. 1952).
41. Stationers Corp. v. Dun & Bradstreet, Inc., 62 Cal. 2d 412, 598 P.2d 785, 42 Cal.
Rptr. 449 (1965) (this, however, is the minority view).
42. Pacific Packing Co. v. Bradstreet Co., 25 Idaho 696, 704, 139 P. 1007, 1010 (1914).
43. J. COOLEY, TORTS §135, at 442 (4th ed. 1952). But see Nader v. General Motors
Corp., 31 App. Div. 2d 392, 398, 298 N.Y.S.2d 137, 144 (1st Dep't 1969) (Steuer, J., dissenting), afi'd., 307 N.Y.S.2d 647, 255 N.E. d 765 (1970), for a discussion of the proposition

that Judge Cooley's statement was intended to apply only to the right of each person not to
be assaulted or "dragged into publicity" and thus has no application in cases of this type.
44. Nader v. General Motors Corp., 31 App. Div. 2d 392, 298 N.Y.S.2d 137 (1st Dep't
1969), afi'd., 307 N.Y.S.2d 647, 255 N.E.2d 765 (1970). Invasion of privacy was the major
ground upon which the suit was premised. General Motors had used a consumer reporting

agency to gather embarassing facts about the plaintiff.
45.

Nader v. General Motors Corp., 307 N.Y.S.2d 647, 654, 255 N.E.2d 765, 770 (1970)

(investigations did not constitute an invasion of privacy).
46.

Prosser, Privacy, 48

CALIF.

L. REv. 383, 384 (1960).

47. Id. at 392-98.
48. It is an invasion of this right to publish in a newspaper that a person does not
pay his debts, Trammell v. Citizens' News Co., 285 Ky. 529, 148 S.W.2d 708 (1941), but
not to communicate this fact to his employer. Patton v. Jacobs, 118 Ind. App. 358, 78

N.E.2d 789 (1948).
49. E.g., Cason v. Baskin, 155 Fla. 198, 20 So. 2d 243 (1944).
50. When there has been a physical entry into a home or other private premises,
communication to the public is not required to establish an invasion of privacy. Santiesteban
v. Goodyear Tire & Rubber Co., 306 F.2d 9, 11 (5th Cir. 1962).

51.

V.

52.

146 So. 2d 623 (2d D.C.A. Fla. 1962).

PACKARD,

supra note 3, at 172.
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such records, and a verdict was rendered for the plaintiff on the strength
of a statute53 that limits access to the records of narcotics addicts who volun54
tarily seek treatment.
All Florida municipal, county, and state records must be open to public
inspection. 55 However, those records deemed confidential or prohibited by
law from inspection, such as police58 and juvenile court records, 5 are exempt from this provision. 58 In view of the rule established in Patterson a
credit agency's use of information gained from these files 59 should be actionable in Florida.60 These limited and make-shift forms of relief bespeak the
necessity for rules particularly adapted to the problem.
FEDERAL CONTROL OF CREDIT REPORTING

In an attempt to avoid federal regulation of credit reporting organizations the Associated Credit Bureaus of America drafted proposed guidelines
to protect consumer privacy.6 1 While the effort was commendable and showed
needed concern for fair treatment of the individual, there were obvious
inadequacies. The only means of enforcement was through compliance as a
condition of membership in the national association. If an agency found
compliance too expensive or unduly restrictive, it need only withdraw from
the organization. In addition, any extra expense merely rewarded noncompliers and burdened those adhering to the code. Moreover, the guidelines
did not cover the most serious problems: insurance and employment investigations.62 Finally, even if all present members of the association had
followed the recommendations, approximately one third of the industry
would still have been excluded.
In April 1971, after extensive research and hearings, Congress adopted
the Fair Credit Reporting Act63 as an amendment to the Truth in Lending
Act.- The statute specifically recognizes the consumer's right to privacy
and the need to insure that credit reporting agencies respect this right.0 5

FLA. STAT. §398.18 (1) (1969).
54. 146 So. 2d at 627.
55. FLA. STAT. §119.01 (1969).

53.

56. [1957-1958] FLA. ATr'Y GEN. BIENNIAL REP. 156.
57. FLA. STAT. §39.12 (3) (1969).
58. FLA. STAT. §119.07 (1969).

59. Information concerning a subject's police record, if any, is an essential part of
any credit agency report. The Fair Credit Reporting Act specifically mentions arrest records
in enumerating those items in any consumer report that must be deleted when they become
obsolete. Aar §1681 (c) (a) (5) (1970).
60. The Federal Act denominates those causes of action that are preempted. See text
accompanying note 84 infra. This would be an entirely distinct form of relief that is not
preempted by the Act.
61. 115 CONG. REc. 2414 (1969).
62. Id.
63. Aar §1681 (1971). Pub. L. No. 91-508, §60, 84 Stat. 1127 (Oct. 28, 1970), provides
that the law shall be cited as the Fair Credit Reporting Act.
64. Aar §1601 (1970).
65. ACr §1681 (a) (4) (1971).

Published by UF Law Scholarship Repository, 1972

7

Florida Law Review, Vol. 24, Iss. 4 [1972], Art. 4

UNIVERSITY OF FLORIDA LAW REVIEW

[Vol. XXIV

Although the Act initially appears capable of dealing with the problems
examined previously, closer examination reveals several inadequacies. The
Act allows a consumer reporting agency to furnish a credit report only in
response to a court order, on written instructions of the subject of the report,
or to a person who the agency has reason to believe will use the report in
connection with employment, insurance, credit, or licensing purposes.6 6 This
provision would adequately regulate dissemination of the records but for
the final clause that permits disclosure to anyone with a "legitimate business need" for the information. This subjective standard allows the agency
wide latitude in deciding those privy to its files. The only curb on this potential abuse is that the agency must make a "reasonable" effort to determine
67
the intended use of the report.
The elimination of obsolete information is another apparent safeguard
required by the Act. Suits and judgments, satisfied tax liens, accounts placed
for collection, police records, and other adverse information antedating the
report by more than seven years must be excluded.68 Bankruptcies occurring
over fourteen years prior to compilation of the report are also barred.6 9
Again, however, exceptions to the rule substantially reduce its effectiveness.
The obsolete items may be included if the report is to be utilized in connection with a credit transaction or life insurance underwriting, in excess of
50,000 dollars, or employment at a salary of 20,000 dollars or more.70 The
desirability of these exemptions is at least questionable. Speaking to Congress
on the necessity of this Act, Senator William Proxmire specifically cited the
inclusion of obsolete and irrelevant information in the record as a major
abuse by the reporting agencies. "The fact that a man was arrested as a youth
10 or 15 years ago has little bearing on his credit worthiness today." 71 Yet,
this provision allows precisely that type of harm to proceed unchecked. A
company considering the employment of an executive may exclude him
simply on the basis of an old arrest regardless of the circumstances surround7
ing it.
2 Thus, the very situations to which the exceptions apply are those
where controls are most needed.
Whenever a credit agency customer requests that an investigation and
report be made on a consumer, the customer must notify the consumer of
the nature and scope of the report requested.7 3 Any user of a report who
denies employment, credit, or insurance, or raises the cost thereof on the
basis of the report, must notify the consumer and identify the agency

66.
67.
68.
69.
70.
71.

Aar §§1681 (b) (1)- (3) (1971).
ACr §1681 (e) (1971).
Acr §1681 (c) (1971).
Id.
Id.
115 CONG. REc. 2412 (1969) (remarks by Sen. Proxmire).

72. V. PACKARD, THE NAKED SOCIETY 54 (1964).
73. ACr §1681 (d) (a) (1971). If the person has requested that a report on the consumer be gathered he must so notify the person, whether or not the report is used, unless
the person requesting the report is to use it in connection with employment for which
the consumer has not specifically applied. Id.
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furnishing the report.- The consumer then must be allowed to inspect the
file to dispute any claimed inaccuracies and to submit a brief statement of
his dispute for inclusion in the record7 5
The value of this after-the-fact protection is dubious at best. The Act's
protective provisions become operative only after the consumer has been
injured by a denial of credit or loss of an employment opportunity. To
obviate this problem the subject of the report should be permitted to review his file before it is released to the reporting agency's subscribers.76 Oklahoma requires, by statute,77 that whenever a credit opinion on an individual
is to be submitted for use by a retail business concern a copy must first be
mailed to the individual involved. Furthermore, a writ of mandamus will
compel the agency to furnish the consumer with a copy even though he is
not a prospective customer of the business receiving the report.78
If an agency willfully fails to comply with any provision of the Federal
79
Act it may be liable to the consumer for both actual and punitive damages.
Since the burden is on the plaintiff to establish the willful nature of any
alleged violations, the effectiveness of his remedy is unquestionably diminished.80
Actual damages and costs may be recovered for negligent non-compliance
resulting in injury to the consumer.81 Because of the inherent difficulty in
proving negligence in such a case, it has been suggested that false or misleading information or reports should create a rebuttable presumption of
negligence on the part of the agency.82 The presumption could be overcome
by showing that a reasonable effort 83 had been made to verify hearsay information, or that items such as suits had been followed through to their
conclusion.
The Act preempts the use of any action based on defamation, negligence,
or invasion of privacy as consumer remedies 4 unless the false information
was furnished with malice or willful intent to injure the consumer.8 5 This

74. Acr §1681 (m) (1971).
75. Acr §§1681 (g) (i) (1971).
76. This is the current practice in England. See A. MILLER, THE ASSAULT ON PIVACY
326 (1969).
77. OKLA. STAT. ANN. tit. 24, §82 (1955).
78. See Polin v. Retail Credit Co., 469 P.2d 1004 (Okla. 1970).
79. Acr §§1681 (n)(1), (2) (1971).
80. "Willful" is construed as an act "which is designed or intentional and . . .may be

restricted to such acts as are done with an unlawful intent." Dezell v. King, 91 So. 2d
624, 626 (Fla. 1956). Thus, to be afforded any relief the plaintiff will have to prove that
the agency intentionally violated the act. This remedy simply reinforces the "conditional
privilege" examined earlier. See text accompanying notes 36-42 supra.

81. ACr §1681 (o) (1971).
82. Note, Credit Investigations and the Right to Privacy, 57 GEo. LJ.509, 518 (1969).

83. Aar §1681 (m)(c) (1971). The Act specifies that reasonable procedures be used to
comply with its provisions but this will probably be construed as requiring the plaintiff

to show a failure to employ such efforts, rather than requiring the agency to establish
that it did use them.
84. Acr §1681 (h) (e) (1971).
85. Id. See also 115 CONG. REC. 33,411 (1969) (remarks by Sen. Proxmire).
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provision appears inadequate, however, with respect to misleading information furnished with malice.86 Although such information may be just as
harmful as false items in the report, an injured party is limited to the protections provided by the Act.
In spite of these various inadequacies, the Federal Act is a significant
step toward protection of the individual's privacy. Following a correction
of the record the credit agency must, upon request and designation by the
consumer, notify recipients of the report of the corrections.87 Credit report
recipients are subject to civil liability for failure to comply with any provisions of the Act applicable to them,88 and criminal sanctions apply to any
agency officer or employee who knowingly discloses information to unauthorized individuals5 9 As a further deterrent to unwarranted dissemination
of credit files, anyone procuring such a report under false pretenses is subject
to a fine and imprisonmentO
State Provisions Compared
To date, eight states have enacted statutory controls over credit agencies. 9'
These statutes follow the general form of the Fair Credit Reporting Act, but
most are less comprehensive. Several of the state laws, however, have provisions that are more desirable than their counterparts in the Federal Act.
For example, New Mexico requires that items concerning arrest, indictment,
or conviction be removed from the consumer's record if he is pardoned or
the arrest does not result in conviction . This protection should be extended
to suppress any record in which the conviction was later reversed. The
Arizona statute,93 in contrast to the Federal Act, places no time limit on
required notification to users of the report of any subsequently deleted or
corrected information.1 Thus, the consumer has greater assurance that his
record will accurately reflect his current status regardless of when the report
is issued.

86. Such information includes facts that, although technically accurate, convey a false
impression.
87. AcT §1681 (i) (d) (1971). If the recipient used the report for employment purposes,
the duty to notify him of corrections covers all reports issued within two years prior to the
correction. This requirement is limited to reports issued within the preceeding six months
for all other purposes.

88. AcT §§1681 (n), (o) (1971).
89.
90.
91.
CONN.

Acr §1681 (r) (1971).
Acr. §1681 (g) (1971).
ARIZ. REV. STAT. ANN.

§44-1691

(1967);

CAL.

CIVIL

CODE

§1750

(West 1971);

PUB. Aar 868 (1971); MASS. ANN. LAws ch. 93, §44 (1971); N.M. STAT. ANN. §50-18-1
(1971); N.Y. GEN. Bus. LAw §370 (McKinney Supp. 1971); OKLA. STAT. ANN. tit. 24, §§81
et seq. (1955); TEx.

92. N.M.

PENAL

STAT. ANN.

CODE art. 1546(b), §§I-3

(1971).

§50-18-6 (5) (1971).

93. ARIZ. REV. STAT. ANN. §44-1644 (c) (1967).
94. The federal law requires that notification of corrections be sent only to those who
have received reports within the last six months except that when the report was used for
employment purposes the period is extended to two years. Acr §1681 (i)(d) (1971).
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Several attempts at similar- legislation have been made in Florida. In
1970 a bill substantially similar to the Federal Act was introduced.95
Although this bill passed the senate by a unanimous vote98 it died in the
house commerce committee.97 A more limited measure 98 was introduced in
1971, but was subsequently withdrawn 99 because the federal law was thought
°
sufficient. 00 Another statutory proposal'O
is currently being formulated,
however, which will present the state with an opportunity to correct some
of the deficiencies of the federal law.
The uniformity of regulation afforded by the federal law is desirable,
but does not preempt state legislation in this area unless the state law is
inconsistent with the Federal Act.302 Residents of states not having any state
law regulating credit reporting can only proceed under the federal statute
and are thus subjected to its weaknesses. 103 This factor further enhances the
desirability of enacting complimentary state laws.
Responsibility for enforcing the federal law is vested in the Federal
Trade Commission under the Federal Trade Commission Act. 0 4 This, however, was not intended to eliminate state consumer protection activities
regarding credit agencies. 0 5 It is recognized that this legislation can be
effective only if the attorneys general of the various states actively participate in the Act's enforcement. 0 6 This advocacy of state participation would
appear to include approval of additional state statutory provisions.
PROTECTION

FROM NON-CREDIT RELATED INTRUSIONS

Analogous problems arise from the seemingly innocent compilation of
data by businesses other than credit reporting agencies. For example, the
American Airlines' computer contains information on every passenger including flights traveled, time of flight, seat number, hotel reservations, and
fellow passengers. The airline permits ten to fifteen investigators a day (federal, state, local, and others) to obtain this information from its files. 10 7 In
addition, keyboard terminals on 120 travel agencies and large corporations
across the country are allowed to draw data from the central computer. It
has been admitted that an undiscriminating employee at any terminal point
95. Fla. S. 852 (April 24, 1970).
96. FLA. S. JoUa. 0479 (May 20, 1970).
97.

FLoRImA LEGISLATURE, HISTORY OF LEGISLATION 187 (Reg. Sess. 1970).

98. Fla. S. 589 (April 8, 1971).
99. FLA. S. JouR. 0109 (April 15, 1971).
100. Letter from Sen. K. Plante to John Dart, Nov. 11, 1971.
101. Id.
102. Acr § 1681 (t) (1971).
103. For a discussion of the inadequacies of the Act see text accompanying notes
66-83 supra.
104. Acr §1681 (s) (1971).
105. 115 CONG. REc. 33,410 (1969) (remarks of Sen. Javits).
106. The attorney general of each state is encouraged to work with the Federal Trade
Commission in dealing with violations of the Act in their respective states. 115 CONG. REG.

33,410 (1969).
107. LooK, June 25, 1968, at 27, 28.
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could easily procure "juicy material for a private detective or divorce lawyer."' 01 8 Since the Federal Act applies only to credit reporting agencies, this
practice is virtually unregulated.
Governmental Data Files
Controls on information stored by federal and state governments should
also be considered. Federal agencies acting in their capacity as creditors may
rely on information from other governmental agencies in deciding whether
to grant individual loans.109 Such federal departments as the Federal Bureau
of Investigation, the Census Bureau, the Internal Revenue Service, the Department of Health, Education and Welfare, and the Social Security Administration gather extensive records on millions of citizens.110 The Department of Health, Education and Welfare, for example, maintains files on
300,000 children of migrant farm workers. The information includes the
child's school record along with such evaluations as the fact that the pupil
has a "negative attitude."' ' After these files are distributed to local school
2
districts there are no statutory controls over who gets the information."1
The computers used by these various agencies are able to "talk" to each
other with little effort-trading and comparing data from other governmental files in a matter of moments. 11" Several years ago proposals were
made for the establishment, by the federal government, of a National Data
Center, 1 14 which would have collected all the records compiled by more than
twenty federal agencies." s While plans for the data center were never completed, the frequency of report exchanges between governmental departments
appears to have created a de facto National Data Center.
Thus, the need for governmental self-regulation is obvious. Citizens are
required by law to furnish information to some departments of government." 6 In such a situation, where the information from the individual is
coerced, the argument for restricted access is much stronger. At present, the
only apparent control on dissemination of this information is of an internal
nature.
State governments are perhaps more flagrant in their invasions of
privacy. The Florida Department of Motor Vehicles, for example, routinely
sells information regarding the purchaser of every car sold in the state." 7

108.

Id.

109. The Federal Housing Authority grants thousands of home loans per year. They
may check the files of other agencies before determining whether a loan should be granted.
110.

U.S. NEws

111.
112.

Tallahassee (Fla.) Democrat, June 6, 1971, §B at 1, col. 3.
116 CONG. REc. 14,939 (daily ed. Sept. 8, 1970) (remarks of Sen. Ervin).

113.

Id.

AND

WORLD

REPORT,

May 16, 1966, at 56, 59.

114. 112 CONG. RFc. 19,961 (1966).
115. U.S. NEws AND WoRLD REPORT, May 16, 1966, at 58.
116.

Requested information must be given to the Census Bureau. United States v.

Rickenbacker, 309 F.2d 462 (2d Cir. 1962), cert. denied, 371 U.S. 962 (1963).
117. The department sells title registration information at $5 per 1,000 or approximately one-half cent per name. Gainesville (Fla.) Sun, Jan. 19, 1972, §A at 12, col. 1.
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These computer printouts are purchased by various commercial interests
for purposes of solicitation and for use as mailing lists." s Other state
agencies maintain records on a person's legitimacy, marriages and divorces,
driving habits, hospital and prison confinements, family background, and
salary. 1 9 Access to these files is regulated only by a code of ethics requiring
the departments to police themselves.120 Prompted by recent publicity and a
state cabinet proposal to consolidate two giant law enforcement computer
systems into an extensive crime information center,1 2' state legislative hearings have been initiated to examine state invasions of privacy. 2 2 Furthermore, it has been indicated that legislation will be forthcoming to establish
safeguards surrounding the compilation and dissemination of state government files.123
R

ENTION AND DISSEMINATrON OF POLICE RECORDS

Invasions of consumer privacy are not limited to credit agencies. The
needless retention of some police files provides fertile ground for the consumer report investigator, thus creating an interrelation between the two
problem areas. The recent growth of the credit reporting industry and the
accompanying technological advances have intensified the issue of the
government's right to maintain records that classify the innocent with the
guilty.
The Arrest Record Stigma
Once acquired, whether deservedly or not, a police record can have a
devastating effect on a person's life. "Mere arrest may destroy reputation
or cause the loss of a job, or visit grave injury upon a family."'- In an investigation conducted by New York securities firms, over fifty employees were
found to have "criminal records" and were therefore dismissed. Half of these
people had no record of conviction but had merely been arrested.125 One
survey found that seventy-five per cent of the New York area employment
agencies would not accept for job placement an applicant with an arrest
record.126Such a record may also limit educational opportunities or pre-

118. Id.
119. See St. Petersburg (Fla.) Times, Sept. 80, 1971, §B at 1, col. 4.
120. Id.
121. The Department of Law Enforcement's Florida Crime Information Center (FCIC)
is to be consolidated with computer systems of the Department of Highway Safety and the
Motor Vehicles Data Processing Systems at a cost of over $5 million, Sarasota (Fla.) Herald
Tribune, Nov. 9, 1971, §A at 8, col. 3.
122. The House Judiciary Committee, headed by Chairman Talbot D'Alemberte, began
hearings during the last session of the legislature, and these will continue during the 1972
regular session. Letter from Rep. D'Alemberte to John Dart, Nov. 9, 1971.
123. Gainesville (Fla.) Sun, Jan. 19, 1972, §A at 12, col. 1.
124.

Breitel, Controls in Criminal Law Enforcement, 27 U. Cm. L. REv. 427, 431 (1959).

125. Wall Street J., Feb. 5. 1970, at 16, col. 2.
126. Menard v. Mitchell, 430 F.2d 486, 490 n.17 (D.C. Cir. 1970).
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vent an applicant's admittance to a licensed profession." 2 7 The importance
placed upon such a record in the commercial area is evidenced by its almost
mandatory inclusion in any complete credit report investigation.128 Moreover, a prior police record of arrest may be used to determine: whether to
confine the person subsequently arrested, 29 whether to deny release pending trial or appeal, 30 whether to allow presentation of defendant's testimony without impeachment for previous convictions,131 or whether a person
32
should receive a harsh sentence given upon a subsequent conviction.1
The ease with which an innocent person may acquire such a record is
sufficient justification for requiring stringent controls on its dissemination.
In 1962 more than 750,000 adults were arrested in California. Action was
commenced against only 180,000 of those arrested. The remaining 570,000
acquired a police record although charges were never entered against them.133
During a two-year period in Washington, D. C. more than 6,800 persons
were picked up "for investigation," thus thereby establishing an arrest record.
Ninety per cent of these people were subsequently released, no charges ever
4
having been filed."

This problem of access to police files is accentuated by the generally
acknowledged inaccuracy of many records. A recent study indicated that
thirty-five per cent of all police records were incomplete and deficient in
regard to the final disposition of the case. 35 Former F.B.I. Director J. Edgar
Hoover once stated "that the overwhelming majority of F.B.I. reports do
not tell a complete story." 136 Yet the F.B.I. does not hesitate to distribute
13
over 100,000 arrest records monthly to other federal agencies. T
The average citizen, who has never been involved with police procedures,
tends to view an arrest as tantamount to conviction, irrespective of the result reached in the case.1 8 Consequently, an unwarranted burden is placed
on the subject of a lawful arrest not resulting in conviction, if his record is
retained by police. When the arrest is not based on probable cause3 9 there
127.
128.
129.
130.

Id.
V. PACKARD, THE NAKED SocIEry 54 (1964).
W. LAFAVE, ARPamsr 287-89 (1965).

Russell v. United States, 402 F.2d 185, 186

(D.C. Cir. 1968); Rhodes v. United

States, 275 F.2d 78, 81-82 (4th Cir. 1960).
131. E.g., Suggs v. United States, 407 F.2d 1272, 1275 (D.C. Cir. 1969).
132. See, e.g., United States v. Isaac, 299 F. Supp. 380 (D.D.C. 1969) (sentencing transcript).
133. CALIFORNIA BuREAu OF CRIMINAL STArISTICs, CRIME IN CALIFORNIA 1962, at 47, 53,
75, 85 (1963).
134. See Menard v. Mitchell, 430 F.2d 486, 493 n.39 (D.C. Cir. 1970).
135. PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND ADMINISTRATION OF JusTIcE, THE
CHALLENGE OF CRIME IN A FREE SocEry 268 (1967).
136. Hoover, The Confidential Nature of F.B.I. Reports, 8 SYRACUSE L. Rav. 1, 4 (1956).
137. Id. at 5.
138. T. N. G. v. Superior Court, 4 Cal. 3d 767, 775-76, 484 P.2d 981, 988 n.16, 94 Cal.

Rptr. 813, 820 (1971).
139. See, e.g., Menard v. Mitchell, 430 F.2d 486, 493 (D.C. Cir. 1970). Examples of
arrest without probable cause include the mass arrests made in Washington, D.C. in
1970 during the May Day demonstrations where all persons resembling the description of
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appears to be no justification for preserving any vestige of the incident.140
Arrests used as a punitive measure to harass members of a particular
minority group are equally objectionable.'141 It has been suggested that the
Constitution prohibits the use of information, such as arrest records, obtained
42
as a result of these police actions.'
The problems encountered by an individual with a "record," should it
become known to others, emphasize the desirability of limited access to
police files. The confidentiality of these records is provided for by statute
in some states 143 and by the federal government. 4 4 The F.B.I. acts as the
Government's main criminal identification agency, 45 and distribution of its
records is limited to officials of federal, state, or local governments, and
penal institutions.14 The restricted nature of those allowed use of these
files is questionable in light of a recent regulation issued by the Attorney
General permitting most banks and railroad police to receive this information. 47 Furthermore, the regularity with which police records appear in
the reports of credit agencies suggests that state and local controls on access
are either lacking or ineffective.
Judicial Relief Available
Assuming that the files of law enforcement agencies can be made available
to unauthorized parties, removal of the record from the agency's control
may be of remedial effect. Attempts to effectuate this type of relief generally
take the form of court action to have the person's record expunged from
the police files. Since the courts have generally found that the interest of
society in preserving these files outweighs the potential harm to the plaintiff,
this remedy has experienced limited success.' 48 Recently, however, there have

a particular fugitive were detained for questioning. Id. The Uniform Crime Reports for
1959 and 1960 show nearly 100,000 arrests occurred each year "on suspicion." Id. This
hardly comports with constitutional notions of probable cause.
140. A conviction, however, is held to validate a prior arrest made without probable
cause. Albrecht v. United States, 273 U.S. 1, 5 (1927).
141. In one instance a group of "hippies" was subjected to this type of harassment by
local police and as a result their records were ordered expunged. Wheeler v. Goodman, 298
F. Supp. 935 (W.D.N.C. 1969). Civil rights groups have also been the victims of this
punitive arrest procedure. Dombrowski v. Pfister, 380 U.S. 479 (1965).
142. See Menard v. Mitchell, 430 F.2d 486, 491 (D.C. Cir. 1970).
143. E.g., DEL. CODE ANN. tit. 11, §8518 (Supp. 1968); ILL. Rxv. STAT. ch. 38, §206-3
(Supp. 1970); ME. REv. STAT. ANN. tit. 25, §1631 (1964); ORE. RaV. STAT. §181.540 (Supp.
1970); WAsH. REv. CODE ANN. §72.50.140 (Supp. 1970). The only authority for this rule
in Florida is an attorney general's report. [1957-1958] FLA. Arr'y GEN. BmNNIAL REP. 156.
144. See 28 U.S.C. §534 (1970). This statute enumerates those agencies allowed access
to these reports.
145. Hoover, supra note 136, at 3.

146. 28 U.S.C. §534 (a) (2) (1970).
147. 28 C.F.R. §0.85 (b) (1971).
148. See Herschel v. Dyra, 365 F.2d 17 (7th Cir. 1966); Sterling v. City of Oakland, 208
Cal. App. 2d 1, 24 Cal. Rptr. 696 (Ist Dist. 1962); State ex rel. Movity v. Tyndall, 224
Ind. 364, 66 N.E.2d 755 (1946); Miller v. Gillespie, 196 Mich. 423, 163 N.W. 22 (1917).
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been some notable judicial exceptions to this rule. In Eddy v. Moore 49 a
Washington court dealt with an assault defendant's petition to have all
records of her arrest destroyed, since she was not convicted of the charge.
The court granted relief and stated that if the presumption of innocence
meant anything it means an acquitted defendant should not have a permanent police record.150 The decision was predicated on the assertion that retention of such records violated the individual's right of privacy.1 51 Thus,
was rethe Eddy court found that a showing of compelling state interest
152
quired to justify retention of the records of innocent persons.
The Court of Appeals for the District of Columbia, in a well-reasoned
opinion, dealt with a request to limit dissemination by the F.B.I. of a former
defendant's record. 53 While no decision was reached- the gist of the opinion
was that in most instances the probability that the plaintiff will suffer injury
as a result of the record is too great to be overcome by the benefits society
might derive from police retention of the file. Other federal courts have
taken a contrary position on the question, 55 finding that when an accused
is acquitted or discharged without conviction, no public good is realized
by the continued maintenance of his record. 56 The accused's privacy and
57
personal dignity are invaded as long as the authorities retain the records.
While these cases were concerned with the constitutional right of privacy,
relief based on the 1964 Civil Rights Act 58 has also enjoyed some success.
In Goodman v. Wheeler 55 a group of "hippies" sought equitable relief under
section 1983 of the Act, alleging they had been subjected to continual
harassment in the form of numerous arrests none of which resulted in conviction. Finding that the plaintiffs' rights prevailed over police needs the
court ordered the records expunged. 60
The plaintiff in Gregory v. Litton Systems, Inc.

61

had a record of several

arrests but no convictions. Defendant had denied him employment because
of his record, and plaintiff sought an order compelling the defendantemployer not to discriminate against him on that basis. The court granted
149. 5 Wash. App. 834, 487 P.2d 211 (1971).
150. Id. at -, 487 P.2d at 217.
151. This right has been recognized as fundamental in the concept of ordered liberty,
and is given life by emanations from the specific guarantees of the first, second, fourth,
and fifth amendments to the Constitution. Griswold v. Connecticut, 381 U.S. 379, 484

(1965).
487 P.2d at 217.
152. 5 Wash. App. at ..
153. Menard v. Mitchell, 430 F.2d 486 (D.C. Cir. 1970).
154. The case was remanded for a more complete development of the factual record.
430 F.2d 486, 494 (D.C. Cir. 1970).
155. E.g., Wheeler v. Goodman, 306 F. Supp. 58 (W.D.N.C. 1969). "Plaintiffs have committed no crimes, and retention of their arrest records cannot be justified as criminal
identification." Id. at 65.
156. United States v. Kalish, 271 F. Supp. 968, 970 (D.P.R. 1967).
157. Id.
158. 42 U.S.C. §§1981-2000 (1970).
159. 306 F. Supp. 58 (W.D.N.C. 1969).
160. Id. at 66.
161. 316 F. Supp. 401 (C.D. Cal. 1970).
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relief, holding that the policy against hiring persons having records of arrest
discriminated against blacks, since they are more frequently susceptible to
arrest than others. 16? The deficiency of this remedy, however, is its inherent
limitation to the groups protected by the Act.
An alternative remedy that would apply to federal criminal records has
been suggested by one court. 163 The court noted the Department of Justice
might devise procedures whereby requests for correction or deletion of existing records could be determined on an administrative level. This alternative would substantially improve existing remedies that require expensive
litigation. Although this proposal may be administratively laudable, the court
failed to consider the true source of the problem: the initial dissemination
of the records by those who compile them at the local level.
State Statutory Protections
The problem must be resolved by individual state regulation. Five states
currently have statutory provisions for expunging some types of police
records. Connecticut provides that, in any criminal case where the accused
is found not guilty or the charges are dismissed, all police and court records
pertaining to the charge are "immediately and automatically erased."' 64 The
law also provides the same relief for those who are pardoned or whose cases
have been terminated by a motion of nolle prosiqui. Connecticut's statute
regarding fingerprinting and other identification procedures directs that a
copy of the same be sent to the state police.165 It is unclear, however, whether
the expunging statute applies to those records, but a literal reading of the
statutory phrase "all police records" should include them.
A similar problem is found in the Pennsylvania law, which merely provides that the county's district attorney should destroy the fingerprints of
all persons acquitted. 166 The statute imposes no requirement for destruction
of records other than fingerprints, nor does it require the state police to
destroy the copy sent to them. 67 In Illinois the statutory provision for return of records to those acquitted or discharged' 68 has been limited in its
application to the state department of public safety, and held inapplicable
to the local sheriff or police chief' 69 in the absence of a legislative mandate' 7 0 Upon a determination of the case in favor of the defendant, New
York provides for return to him of all records made while the proceeding

162. Id. at 403.
163. Menard v. Mitchell, 430 F.2d 486, 494 n.51 (D.C. Cir. 1970).
164. CONN. GEN. STAT. ANN. §54-90 (1963).
165. CONN. GEN. STAT. ANN. §29-12 (1963).
166. PA. STAr. tit. 19, §1405 (c) (1964).
167. PA. STAT. tit. 19, §1403 (1964). The fingerprints and other records are required to
be forwarded to the state police. Id.
168. ILL REV. STAT. ch. 38, §206-5 (1969).
169. People v. Lewerenz, 42 Ill.
App. 2d 410, 192 N.E.2d 401 (1963).
170. Id. at 413, 192 N.E.2d at 402.
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was pending.'17 The statute, however, does not extend this protection to
anyone previously convicted of a felony or various specified misdemeanors
such as vagrancy or disorderly conduct.
California has made the most significant advances in this area. Convicted
felons who successfully complete their probation period may petition the
court to dismiss the accusations or information against them, and they will
be released from all penalties or disabilities resulting from the crime of
which they were convicted. 172 The statute is intended to eradicate the entire
proceedings and to place the defendant in the same position he would have
occupied had no charge been filed .173 The record is subject to reinstatement,

however, if the person commits a subsequent crime.1 74 This statute also applies to those convicted of a misdemeanor.' "
The obvious deficiency of the California statute is that no allowance
is made for the person who is arrested and subsequently released without
an adjudication of guilt. The individual primarily entitled to relief is thus
disregarded in favor of the felon. Based on the equal protection concept
that once a form of relief is established the classification of those entitled
to it must have some rational basis, this statute should be extended to include those persons never convicted of the charge. This rationale has been
utilized to include unconvicted individuals in the class entitled to seek
relief 176 under a statute permitting juvenile court records to be sealed and
disabilities removed.177
FLORIDA:

THE EXISTING ATTITUDE AND

THE NEED FOR

CHANGE

The Present View
The Florida Statutes, section 30.31, requires sheriffs to make identification fingerprints of all persons charged with or convicted of a felony and to
transmit copies to the F.B.I. and the state department of law enforcement.
For misdemeanors this procedure is completely within the discretion of the
police.178 In Purdy v. Mulkey19 the court faced a request to expunge the
records of an individual who was denied employment as a result of his police
record. Eight years prior to initiation of the action, the plaintiff, then age
seventeen was arrested and pleaded guilty to a misdemeanor for which he
was placed on probation. The district court of appeal reasoned that if there
had been any invasion of privacy it was "an inconvenience to which [the
plaintiff] must necessarily submit" as a member society. 180 The opinion's
171. N.Y.
172. CAL.

PENAL CODE
PENAL CODE

§516 (McKinney 1967).
§1203.4 (West 1971).

173. In re Ringnalda, 48 F. Supp. 975 (S.D. Cal. 1943).
174. People v. Taylor, 178 Cal. App. 2d 472, 3 Cal. Rptr. 186 (2d Dist. 1960).

175.

CAL. PENAL CODE

§ 1203.4 (a) (West 1971).

176. McMahon v. Municipal Court, 6 Cal. App. 3d 194, 85 Cal. Rptr. 782 (2d Dist.
1970).

177.

CAL. PENAL CODE

§1203.45 (West 1971).

178. FLA. STAT. §30.31 (1) (1969).
179. 228 So. 2d 132 (3d D.C.A. Fla. 1969), afJ'd, 234 So. 2d 108 (Fla. 1970).
180. Purdy v. Mulkey, 228 So. 2d 132, 137 (3d D.C.A. Fla. 1969).
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actual predicate was that in the absence of legislative authority the court
was powerless to order any police records expunged, even when the accused
is acquitted or the charge dismissed.' 8'
A possible exception was noted where overriding equitable considerations
exist.182 This, however, appears somewhat anomalous when considered in
the context of the case. It is difficult to imagine a more compelling opportunity than Purdy to invoke the use of equitable considerations. The petitioner committed a youthful indiscretion for which he successfully completed probation. He then finished high school, earned college credits, and
served in the Armed Forces. 83 Any rehabilitation that might have been
deemed necessary had certainly been accomplished, yet the court refused the
relief.'8 Thus, in Florida it seems that only legislative action will effect
needed reforms of the state judicial attitude toward this pressing problem.
Suggested Reforms for Florida
Effective relief from the undeserved stigma of a police record must
provide for limited disclosure of the record, an opportunity to request that
it be purged and the right to disregard the mere occurence of the arrest.
With these objectives in mind, some statutory proposals are necessary.
First, after arrest, but pending an adjudication of guilt,'8 5 no record of
arrest, detention, or identification should be transmitted or otherwise released to any person or agency other than the arresting agency, the accused,
or his attorney unless the person becomes a fugitive from justice. Second,
if the person arrested is subsequently acquitteds 6 or released without a
determination of guilt, he may petition the arresting agency to have all
records of his arrest or detention, including all identification records made
pursuant to such arrest, expunged and this request should be granted. If,
however, the arresting agency deems that retention of the record is essential
to the orderly protection of society, it may petition any court of general
jurisdiction for an order permitting retention of the record and its dissemination to the F.B.I. and the state department of law enforcement.
Finally, when the record has been expunged, the arrest, detention, or identification should be deemed not to have occurred so that the person would be
87
permitted to answer in the negative any question relating to the arrest.

181. Id. at 136.
182. Purdy v. Mulkey, 228 So. 2d 132, 139 (3d D.CA. Fla. 1969).
183. Id. at 134.
184. Petitioner's prospective employer had informed him that he would be hired if
the record were expunged. Purdy v. Mulkey, 228 So. 2d 132, 134-35 (3d D.CA. Fla. 1969).
185. The term "pending adjudication of guilt" is intended to include the time period
allowed for filing an appeal. In addition, should an appeal be taken, any transmission of
the record should await the exhaustion of the appellate process.
186. The term "subsequently acquitted" would include any appellate court reversal
that ultimately resulted in the defendant being permanently discharged from custody.
187. This would comprehend all questionnaires, employment applications, and other
requests for information as to any previous arrests within the state.
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CONCLUSION

The continual erosion of the individual's right of privacy is a source of
concern for any responsible citizen. In this area, as in most others, representative government tends to respond in direct proportion to the amount
of external pressure and the direction from which it is applied. Such was the
case with the Fair Credit Reporting Act, whose basic construction is sound
but whose strength has been sapped by exceptions that resulted from the
credit reporting industry's influence.
The problems of governmental data collection are perhaps more offensive
to human sensibilities, yet the process of gathering, classifying, categorizing,
and dehumanizing continues unfettered by any attempt to control it. Unawareness of the problem by a majority of citizens accounts for a large
measure of the apathy. Primary blame, however, must rest with lawmakers
who, although conscious of the situation, are content to allow "Big Brother"
to enjoy continued growth.
Law enforcement files are primarily a state matter, since the federal
government depends largely upon local police to furnish it with records.
Adequate protection of the innocent can be accomplished with relatively
minimal inconvenience to the police or expense to the public if the legislature will take the initiative. The entire problem is one of weighing the
efficient functioning of government and industry against the citizen's right
to privacy and freedom from constant control. The former consideration has
too long dominated the scale.
JOHN

https://scholarship.law.ufl.edu/flr/vol24/iss4/4

M. DART,

JR.

20

